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IN

THE SUPREME COURT OF THE STATE OF IDAHO

STATE OF IDAHO,

)
)

Plaintiff-Respondent,

NOS. 47834-2020

& 48026-2020

)

V.

)

Bonneville County Case Nos.

)

CR10-19-3110

& CR-2018-8358

)

DAKOTA FRANK KELSO,

)
)

Defendant-Appellant.

RESPONDENT’S BRIEF

)
)

Has Dakota Frank Kelso failed to show that the district court abused its sentencing
discretion when it imposed a sentence of 15 years with two years determinate upon his conviction
for robbery, and has failed t0 show the district court abused its discretion in denying his motion
for reduction of the robbery and a prior possession of methamphetamine sentences?

ARGUMENT
Kelso Has Failed To
A.

Show That The

District

Court Abused

Its

Sentencing Discretion

Introduction

The

state

charged Kelso with possession 0f methamphetamine. (48026 R.,

pled guilty. (48026 R., pp. 52-53, 55-58.) The

district court

p. 42.)

Kelso

imposed a sentence of ﬁve years with

two years determinate, suspended execution 0f the sentence, and placed Kelso on probation.
(48026 R., pp. 73-75.)

Approximately ﬁve months into his probation, Kelso entered a loan business, threatened
the

employee there with a

knife,

and took $529.00. (47834 PSI,

The

p. 4.)

state

moved t0

Violate

Kelso’s probation 0n the methamphetamine conviction because of the robbery and other probation
Violations.

(48026 R., pp. 84-88.) The

state also

charged him With robbery. (47834 R.,

Kelso admitted Violating his probation. (48026 R.,

(47834 R., pp. 73-78.) The
case.

district court

p. 113.)

He

p. 64.)

also pled guilty t0 robbery.

revoked probation in the possession 0f methamphetamine

(48026 R., pp. 115-16.) For the robbery the court imposed a sentence of 15 years With two

determinate, concurrent with the sentence for possession 0f methamphetamine. (47834 R., pp. 80-

82.)

In both cases, Kelso ﬁled motion for reduction of his sentences. (48026 R., p. 121 ;

R., p. 84.)

The

district court

Standard

B.

denied the motions. (48026 R.,

p. 126;

47834

47834

R., p. 90.)

Of Review

The length 0f a sentence

is

reviewed under an abuse of discretion standard considering the

defendant’s entire sentence. State V. Oliver, 144 Idaho 722, 726, 170 P.3d 387, 391 (2007) (citing
State V. Strand, 137 Idaho 457, 460, 50 P.3d 472,

159 P.3d 838 (2007)).

It is

presumed

that the

is

a sentence

is

Huffman, 144 Idaho 201,

V.

Will be the defendant’s

Trevino, 132 Idaho 888, 980 P.2d 552 (1999)).

within statutory limits, the appellant bears the burden of demonstrating that

it

a clear abuse 0f discretion. State V. Baker, 136 Idaho 576, 577, 38 P.3d 614, 615 (2001) (citing

State V. Lundguist, 134 Idaho 83

its

V.

ﬁxed portion of the sentence

probable term of conﬁnement. Li. (citing State

Where

475 (2002); State

1,

11

P.3d 27 (2000)). In evaluating Whether a lower court abused

discretion, the appellate court conducts a four—part inquiry,

which asks “whether the

court:

(1) correctly perceived the issue as

one 0f discretion;

(2) acted within the outer

boundaries of its

discretion; (3) acted consistently With the legal standards applicable t0 the speciﬁc choices

available t0

it;

and

(4)

reached

its

decision

by the

exercise 0f reason.” State V. Herrera, 164 Idaho

261, 272, 429 P.3d 149, 160 (2018) (citing Lunneborg

V.

MV Fun Life,

163 Idaho 856, 863, 421

P.3d 187, 194 (2018)).

Kelso Has Shown

C.

T0 bear
that,

N0 Abuse Of The

District Court’s Discretion

the burden 0f demonstrating an abuse of discretion, the appellant

under any reasonable View of the

facts, the

was

sentence

excessive.

must

State V. Farwell, 144

Idaho 732, 736, 170 P.3d 397, 401 (2007). In determining Whether the appellant met

this

the court considers the entire sentence but, because the decision to release the defendant

is

establish

burden,

0n parole

exclusively the province of the executive branch, presumes that the determinate portion will be

the period ofactual incarceration. State V. Bailey, 161 Idaho 887, 895, 392 P.3d 1228, 1236 (2017)

(citing

Lver, 144 Idaho

the appellant

at

726, 170 P.3d at 391).

must demonstrate

that reasonable

T0

establish that the sentence

was

excessive,

minds could not conclude the sentence was

appropriate to accomplish the sentencing goals of protecting society, deterrence, rehabilitation,

and retribution. Farwell, 144 Idaho

at

736, 170 P.3d at 401.

A sentence is reasonable “‘if

it

appears

necessary t0 accomplish the primary objective 0f protecting society and t0 achieve any 0r

all

the related goals of deterrence, rehabilitation, or retribution.’” Ba_iley, 161 Idaho at 895-96,

P.3d

at

1236-37 (quoting State

The

district court

V.

McIntosh, 160 Idaho

1, 8,

392

368 P.3d 621, 628 (2015)).

applied the correct legal standards.

“listened carefully to [Kelso’s] statement” at sentencing.

0f

(12/4/19 Tr., p. 38, Ls. 13-20.)

(12/4/19 T11, p. 38, L. 11.)

The

It

district

court found that there were “mental health issues” and “also a lot 0f drug issues.” (12/4/19 Tr., p.

40, Ls. 8-9.)

The probation ofﬁcer took

several steps t0 try and address these issues while Kelso

was 0n

involved, doing a pretty

41, Ls. 5-6.)

The

Ls. 11-17.)

weapon

The

good job” and “trying

district court also

district court

ofimprisonment. (12/4/19

The probation ofﬁcer “was

pretty

with mental health issues.” (12/4/ 19

T11, p.

p. 41, L. 4.)

t0 help

considered the mental health evaluation. (12/4/19 TL, p. 41,

found that because Kelso committed a crime 0f Violence using a

despite efforts t0 rehabilitate

court’s analysis

—

(12/4/19 Tr., p. 40, L. 9

probation.

him 0n
24 —

Tr., p. 41, L.

probation, protection of society required a sentence

23 —

p. 43, L. 9; p. 43, L.

The

p. 44, L. 3.)

district

shows n0 abuse 0f discretion.

Kelso argues “the

district court failed t0 give

proper consideration” to his “admitted

substance abuse problem and desire for treatment,” his “mental illness,” and his expression of
remorse.

However,

(Appellant’s brief, pp. 4-7.)

as

shown above,

the district court speciﬁcally

considered these things but concluded that protection 0f the community required the sentence.

Kelso has failed to show that that the

district court’s consideration

illness,

and his addiction was not “proper.”

D.

The

District

of Kelso’s statement, his mental

Court Properly Denied Kelso’s Rule 35 Motion Because Kelso Provided

No

New Information
The

district court

denied the motions because Kelso “provided n0

convincing the Court that the sentence should be reduced.” (48026 R.,
This determination

motion,

the

is

supported by the applicable legal standards.

defendant

must

show

that

the

sentence

is

p. 126;

“When

excessive

new

information

47834

R., p. 90.)

presenting a Rule 35

in

light

of new or

additional information subsequently provided t0 the district court in support of the Rule 35

motion.” State

V.

Huffman, 144 Idaho 201, 203, 159 P.3d 838, 840 (2007). Kelso challenges the

denial of his Rule 35 motions, but acknowledges that he presented

0f them. (Appellant’s

brief, pp. 7-8.)

He

no new information

has therefore failed to show error.

in support

CONCLUSION
The

state respectfully requests this

DATED this

Court to afﬁrm the judgment 0f the

district court.

15th day of October, 2020.

/s/

Kenneth K. Jorgensen

KENNETH K. JORGENSEN
Deputy Attorney General
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